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“Technology . . . is a queer thing. It brings you great gifts with one hand, 
and it stabs you in the back with the other.”
,,1752'8&7,21











 -09$1'(5/$$11$55$7,9(62)7(&+12/2*<   TXRWLQJ$QWKRQ\/HZLV
Dear Snoop Jackson 1< 7,0(6 0DU  
KWWSVZZZQ\WLPHVFRPDUFKLYHVGHDUVFRRSMDFNVRQKWPO
 Parrot Uses Alexa To Order Items, Play Music While Owner Is Away:7;/$%&'HF
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YLUWXDODVVLVWDQWGHYLFHVFDQEHE\SDVVHGWKLVTXHVWLRQZLOODOPRVWFHUWDLQO\EH
WHVWHG LQ FRXUW LQ WKH QHDU IXWXUH 7KH RXWFRPH FRXOG LPSDFW DQ\ QXPEHU RI
FRQWUDFWV IRU WKH VDOH RI JRRGV SXUFKDVHG YLD YLUWXDO DVVLVWDQWV ZKHUH WKH




DQG WHOO WKHVWRU\RI WKHPLVFKLHYRXVSDUURW LQ(QJODQGZKRVHHVFDSDGHVZLWK
$OH[D JHQHUDWHG WKH XQGHUO\LQJ FRQWURYHUV\ 3DUW ,, RI WKLV $UWLFOH ZLOO WKHQ
H[DPLQHWKH$PD]RQWHUPVRIXVHDQGOD\WKHIRXQGDWLRQIRUWKHVXEVHTXHQWOHJDO
DQDO\VLV 6HFWLRQ ,,,$ RI WKLV$UWLFOHZLOO FRQVLGHU WKH LVVXH RI FDSDFLW\ WKDW
DULVHV VKRXOG DQLPDOV RU PLQRUVPDNH SXUFKDVHV ZLWK $OH[D RU RWKHU YLUWXDO
DVVLVWDQWV 6HFWLRQV ,,,% WR ,,,'ZLOO WKHQ FRQVLGHU WKH GRFWULQHV RI DJHQF\
PLVWDNHDQGXQFRQVFLRQDELOLW\ UHVSHFWLYHO\DQGKRZ WKHVHPLJKWDIIHFWZKDW
ZRXOG RWKHUZLVH VHHP WR EH D VWUDLJKWIRUZDUG FRQWUDFWXDO DOORFDWLRQ RI
UHVSRQVLELOLW\ WR WKH $OH[D GHYLFH RZQHU DQG $PD]RQ DFFRXQWKROGHU 7KLV
$UWLFOH FRQFOXGHV WKDW$OH[DRZQHUVZRXOGKDYH DJRRGFDVH WR FRQWHQG WKDW
FRQWUDFWV RI VDOH PDGH RQ WKHLU GHYLFHV ZLWKRXW WKHLU DXWKRUL]DWLRQ DUH
XQHQIRUFHDEOH
,,%$&.*5281'




ODWH  WKDW HPSOR\HH 0DULRQ :LVFKQHZVNL PHW 5RFFR WKH $IULFDQ JUH\
SDUURW :LVFKQHZVNL NLQGO\ RIIHUHG WR DGRSW 5RFFR LQWR KHU %OHZEXU\
2[IRUGVKLUHKRPHZKHQKHZDVHYLFWHGIRUSHUVLVWHQWO\XVLQJSURIDQLWLHVDQG
WRVVLQJKLVZDWHUERZODWSDVVHUVE\:KDWVKHGLGQRWDQWLFLSDWHZDVWKDW5RFFR
ZRXOG EHIULHQG DQG VXEVHTXHQWO\ H[SORLW KHU $PD]RQ$OH[D YLUWXDO DVVLVWDQW
GHYLFH LQ KHU KRPHZKLOH VKHZDV RXWZRUNLQJ7RXQGHUVWDQGKRZ WKH VDJD
XQIROGHGLWLVHVVHQWLDOWREULHIO\GHVFULEHWKHSURGXFWDQGKRZLWZRUNV

 History 1$7¶/ $1,0$/ :(/)$5( 75 KWWSVZZZQDZWRUJXNDERXWXVKLVWRU\ ODVW
YLVLWHG6HSW
 $PDQGD.RRVHUCussing Rescue Parrot Forges Sweet Amazon Alexa Friendship&1(7
'HF    $0 KWWSVZZZFQHWFRPQHZVFXVVLQJUHVFXHSDUURWIRUJHVVZHHW
DPD]RQDOH[DIULHQGVKLS
 Id.Parrot Uses Alexa To Order Items, Play Music While Owner Is AwaysupraQRWH
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FDQ DVN LW GD\WRGD\ TXHULHV DERXWZHDWKHU IRRG UHFLSHV DQG MRNHV RU SOD\
LQWHUDFWLYHWULYLDJDPHVVHWDODUPVVKRSIRUGD\WRGD\LWHPVDQGPXFKPRUH´
$OH[D FDQ DOVR SOD\ PXVLF DQG DXGLRERRNV VWUHDP SRGFDVWV WUDFN SRVWHG
SDFNDJHVSURYLGHPRYLHOLVWLQJVDFFHVVWKHODWHVWQHZVDQGVSRUWVUHVXOWVDQG
PDQDJH WKH XVHU¶V FDOHQGDU RQ FRPPDQG 7KH GHYLFH UHVSRQGV WR YRFDO
FRPPDQGV IURP DQ\ SHUVRQV LQ LWV DXGLEOH UDQJH IROORZLQJ XWWHUDQFH RI WKH
DFWLYDWLRQZRUG³$OH[D´7KURXJKLQWHJUDWLRQZLWKWKLUGSDUW\DSSV$OH[DFDQ
DOVR EH WUDLQHG WR SHUIRUP D ZKROH UDQJH RI HYHQPRUH FRPSOH[ DQG XVHIXO
WDVNV$OH[D LV OLQNHG WR WKHRZQHU¶VRQOLQH$PD]RQDFFRXQW WRZKLFKDQ\
SXUFKDVHVDUHFKDUJHGZLWKRXWQHHGIRUDQ\LQSXWRIILQDQFLDOGHWDLOVIURPWKH
XVHU $V VXFK WKH WHFKQRORJ\ RIIHUV LQFUHGLEOH FRQYHQLHQFH WR WKH DYHUDJH





LQFOXGLQJ$SSOH¶V ³6LUL´ ODXQFKHG LQ*RRJOH¶V ³*RRJOH1RZ´ 
DQG0LFURVRIW¶V ³&RUWDQD´ 7KHSXUSRVHDQGFDSDELOLWLHVRI HDFKDUH
UHODWLYHO\VLPLODUWKRXJKDVZLOOEHGLVFXVVHGODWHUWKHUHDUHVXEWOHGLIIHUHQFHV

 /DXUD/RUHQ]HWWLForget Siri, Amazon Now Brings You Alexa)25781( 1RY
30KWWSIRUWXQHFRPIRUJHWVLULDPD]RQQRZEULQJV\RXDOH[D
 0$'+85%+$5*$9$$/(;$6.,//6352-(&76%8,/'(;&,7,1*352-(&76:,7+$0$=21
$/(;$$1' ,17(*5$7( ,7:,7+,17(51(72)7+,1*6  *HELQ*HRUJH HW DO HGV 3DFNW 3XE
(QJOLVKHG
 Id.






 $EUDU$O+HHWLAmazon Has Sold More Than 100 Million Alexa Devices&1(7 -DQ
  30 KWWSVZZZFQHWFRPQHZVDPD]RQKDVVROGPRUHWKDQPLOOLRQDOH[D
GHYLFHV
 %HQ)R[5XELQAmazon Sees Alexa Devices More Than Double in Just One Year&1(7
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ELUGV ,QGHHG ³>W@R WKH KXPDQ HDU *UH\ SDUURW VSHHFK VRXQGV DOPRVW
LQGLVWLQJXLVKDEOH IURP WKDW RI LWV WUDLQHUV´7RGDWH5RFFRKDV VXFFHVVIXOO\
SXUFKDVHGLWHPVVXFKDVIUXLWYHJHWDEOHVLFHFUHDPDNHWWOHOLJKWEXOEVDQGD










HVVHQWLDOZH FRQVLGHU WKH DQVZHU WR WKLV TXHVWLRQ$PD]RQ$OH[DZLOO EH WKH
YLUWXDODVVLVWDQWRIFKRLFHIRUWKHSXUSRVHVRIDQDO\VLV




 Parrot Uses Alexa To Order Items, Play Music While Owner Is AwaysupraQRWH
 0LFKDHO6FKLQGOLQJHUWhy Do Parrots Have the Ability To Mimic?6&,$0'HF
KWWSVZZZVFLHQWLILFDPHULFDQFRPDUWLFOHH[SHUWVSDUURWVPLPLF
 ,5(1(0$;,1(3(33(5%(5*7+($/(;678',(6 +DUYDUG8QLY3UHVVUHYHG
 *UHJ(YDQVMischievous Parrot Befriends an Alexa Device and Keeps Ordering Items from 
Amazon,1'(3 'HF30KWWSVZZZLQG\FRPDUWLFOHSDUURWWURFFRDOH[D
DPD]RQRUGHUVQDWLRQDODQLPDOZHOIDUHWUXVWLQWHUQHWVKRSSLQJParrot Who Has Made 
Friends with Its Owner’s Alexa Keeps Accidentally Ordering Things on Amazon . . . From Fruit 
and Veg to a Kite '$,/< 0$,/ 'HF    30
KWWSVZZZGDLO\PDLOFRXNQHZVDUWLFOH3DUURWSODFLQJRUGHUVRZQHUV$PD]RQ
DFFRXQWWDONLQJ$OH[DKWPO
 Parrot Who Has Made Friends with Its Owner’s Alexa Keeps Accidentally Ordering Things 
on Amazon . . . From Fruit and Veg to a KitesupraQRWH
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@ “ALEXA, CALL MY LAWYER!” 
XQGHUVWRRG WKH WHUPV RI WKDW FRQWUDFW HYHQ LI WKH\ KDYH QRW GRQH VR 7KH
UHVROXWLRQRIDQ\GLVSXWHDV WR OLDELOLW\XQGHUDFRQWUDFW IRU WKH VDOHRIJRRGV
IDFLOLWDWHGE\DYLUWXDODVVLVWDQWZLOOWKHUHIRUHVWDUWZLWKWKHWHUPVDVVWLSXODWHG
8VHUV RI $OH[DPXVW VXEVFULEH WR WKH $OH[D 7HUPV RI 8VH ³$728´ WKH
$PD]RQ&RQGLWLRQVRI8VH³$&28´ZKLFKJRYHUQYRLFHSXUFKDVLQJWKURXJK
WKHGHYLFH DQG WKH ODZVRI WKH867KH$&28UHSUHVHQWV WKH VXEVWDQWLDO
DJUHHPHQWEHWZHHQWKHSDUWLHVDQGLVWKHGRFXPHQWWRZKLFKWKH$728ODUJHO\
UHIHUV7KH$&28SURYLGHXQGHUWKHKHDGLQJRI³<RXU$FFRXQW´DVIROORZV
³<RX DUH UHVSRQVLEOH IRUPDLQWDLQLQJ WKH FRQILGHQWLDOLW\ RI \RXU DFFRXQW DQG
SDVVZRUG DQG IRU UHVWULFWLQJ DFFHVV WR \RXU DFFRXQW DQG \RX DJUHH WR DFFHSW
UHVSRQVLELOLW\IRUDOODFWLYLWLHVWKDWRFFXUXQGHU\RXUDFFRXQWRUSDVVZRUG´
7KHSULQFLSOHVRIFRQWUDFWLQWHUSUHWDWLRQGLIIHUVOLJKWO\EHWZHHQWKH86
DQG $XVWUDOLD KRZHYHU FRXUWV LQ ERWK MXULVGLFWLRQV DJUHH WKDW WKH SURFHVV RI
JLYLQJPHDQLQJWRDFRQWUDFWEHJLQVZLWKWKHSODLQODQJXDJHRIWKHDJUHHPHQW
7KHWHUPVLQTXHVWLRQDUHLQWHUSUHWHGQRWLQLVRODWLRQEXWZLWKLQWKHFRQWH[WRI





6:G0R&W$SSsuperseded on other grounds by statute025(967$7
:HVWToll (FGCT) Pty. Ltd. v Alphapharm Pty. Ltd. 
&/5$XVWO/¶(VWUDQJH*UDXFRE>@ .%(QJ
 $OH[D 7HUPV RI 8VH $0$=21 -XQH  
KWWSVZZZDPD]RQFRPJSKHOSFXVWRPHUGLVSOD\KWPO"QRGH,G 
 $OH[D &RQGLWLRQV RI 8VH $0$=21 0D\  
KWWSVZZZDPD]RQFRPJSKHOSFXVWRPHUGLVSOD\KWPO"QRGH,G 
 7KH $728 SURYLGHV WKDW YRLFH SXUFKDVHV FDUULHG RXW WKURXJK$OH[D DUH VXEMHFW WR WKH
$&28$OH[D7HUPVRI8VHsupraQRWH.7KHFODXVHZLWKLQWKH$&28HQWLWOHG³$SSOLFDEOH
/DZ´UHDGVDVIROORZV







 *RXOG,QFY8QLWHG6WDWHV)G)HG&LUByrnes v Kendle 
&/5$XVWO
 .HQQHWK5HHG&RQVWU&RUSY8QLWHG6WDWHV)G1<&W&OWilkie 
v Gordian Runoff Ltd.   &/5   $XVWO Austl. Broad. Comm’n. v Austl. 
Performing Rts. Ass’n. Ltd. &/5$XVWO
 )LUHVWRQH7LUH	5XEEHU&R Y8QLWHG6WDWHV)G  &W&O Austl. 
Broad. Comm’n. v Austl. Performing Rts. Ass’n. Ltd.   &/5   $XVWO 7KH
$PHULFDQDQG$XVWUDOLDQFRXUWVGLIIHULQWHUPVRIDSSURDFKWRHVWDEOLVKLQJWKHSDUWLHV¶LQWHQWLRQV
7KH$XVWUDOLDQ FRXUWV IDYRU DQ REMHFWLYH DVVHVVPHQW DQG DVNZKDW D UHDVRQDEOH SHUVRQZRXOG
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SDUW\ 7KDW WKLUG SDUW\ PD\ EH D YLVLWLQJ IULHQG UHVLGHQW FKLOG RU HYHQ DQ
XQZHOFRPH EXUJODU 1HLWKHU WKH UHVSRQVLELOLW\ WHUP QRU DQ\ RWKHU ZLWKLQ WKH
$&28DSSHDUV WR DOORZ IRUPLVXVHRI WKH$OH[DGHYLFH7KHUHDUHKRZHYHU
RSWLRQVWRFDQFHOWKHRUGHURUUHWXUQWKHSXUFKDVHGSURGXFW,WLVFULWLFDODWWKLV
MXQFWXUH WR FRQVLGHU WKH SHUWLQHQW SURYLVLRQV UHOHYDQW WR FDQFHOODWLRQV DQG
UHWXUQV
:LWK UHVSHFW WR RUGHU FDQFHOODWLRQV LQ WKH HYHQW RI DQ XQDXWKRUL]HG
SXUFKDVHEHLQJPDGHRQDSHUVRQ¶V$OH[DGHYLFHWKDWSHUVRQFRXOGVLPSO\FDQFHO
WKHRUGHUSULRU WR WKHSXUFKDVHGSURGXFW¶VGLVSDWFK6WUDQJHO\ WKH$728DQG
$&28 PDNH QR GLUHFW UHIHUHQFH WR WKLV RSWLRQ LQ WKHLU WHUPV WKRXJK WKH






XQGHUVWDQGE\WKHODQJXDJHLQZKLFKWKHSDUWLHVKDYHH[SUHVVHGWKHLUDJUHHPHQWSee Toll (FGCT) 
Pty. Ltd. v Alphapharm Pty. Ltd. &/5$XVWO7KHVXEMHFWLYHLQWHQWLRQVRI
WKHSDUWLHVDUHGLVUHJDUGHGIRUWKHSXUSRVHVRIWKLVDVVHVVPHQW7KDWEHLQJVDLGWKHFRXUWVHQGHDYRU
WRLQWHUSUHWFRQWUDFWVVRDVWRDFKLHYHWKHLUFRPPHUFLDOSXUSRVHDQGQRWLQVXFKDZD\WKDWDQXQMXVW
RU FDSULFLRXV UHVXOW²ZKLFK WKH SDUWLHV ZRXOG QRW WKHPVHOYHV KDYH HYHU GHVLUHG²LV DFKLHYHG
Austl. Broad. Comm’n. v Austl. Performing Rts. Ass’n. Ltd. &/5±$XVWO
Ecosse Prop. Holdings Pty. Ltd. v Gee Dee Nominees Pty. Ltd.>@+&$±$XVWO
7KH$PHULFDQFRXUWVRQWKHRWKHUKDQGWHQGWRHQGRUVHDQDSSURDFKZKLFKVHHNVWREDODQFHWKH






*UHJRU\ ( 0DJJV Ipse Dixit: The Restatement (Second) of Contracts and the Modern 
Development of Contract Law *(2:$6+/5(9 
 George Mitchell (Chesterhall) Ltd. v Finney Lock Seeds Ltd. $& $XVWO
*,$1&$6352	/$1*26supra QRWHDW
 $PD]RQ +HOS DQG &XVWRPHU 6HUYLFH $0$=21
KWWSVZZZDPD]RQFRPJSKHOSFXVWRPHUGLVSOD\KWPOODVWYLVLWHG6HSW
 +RZ 7R &DQFHO $PD]RQ ,WHPV RU 2UGHUV $0$=21
KWWSVZZZDPD]RQFRPJSKHOSFXVWRPHUGLVSOD\KWPO"QRGH,G  ODVW YLVLWHG 6HSW 

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WKDWWKHSXUFKDVHLVGHWHFWHGE\WKH$PD]RQDFFRXQWKROGHUSULRUWRVKLSSLQJ,I




WKH\ ZLVK WR UHWXUQ DQ\ SURGXFW SXUFKDVHG WKURXJK $OH[D 7KHUH DUH WZR
SURYLVLRQV RI SHUWLQHQFH LQ WKH 5HWXUQ 3ROLF\ 7KH ILUVW SURYLGHV WKDW LWHPV
VKLSSHGIURP$PD]RQ³FDQEHUHWXUQHGZLWKLQGD\VRIUHFHLSWRIVKLSPHQWLQ
PRVW FDVHV´ EXW FDYHDWV WKDW VRPH SURGXFWV ³KDYH GLIIHUHQW SROLFLHV RU






























VWDWHV³$PD]RQ¶V UHWXUQSROLFLHVGRQRWDSSO\ WRSXUFKDVHVRIQRQGLJLWDOSURGXFWVRU VHUYLFHV
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A. An Issue of Capacity—Animals and Children 
,WLVZHOOHVWDEOLVKHGODZWKDWRQO\SDUWLHVZLWKOHJDOFDSDFLW\FDQHQWHU
LQWR FRQWUDFWV &DSDFLW\ LQ WKLV VHQVH UHIHUV WR RQH¶V DELOLW\ WR IUHHO\ DQG
UDWLRQDOO\ H[HUFLVH WKLV DQG PDQ\ RWKHU IXQGDPHQWDO OHJDO ULJKWV 7KH
FRPPRQO\ FLWHG FDWHJRULHV RI SDUWLHV ODFNLQJ FDSDFLW\ DUH PLQRUV WKH
LQWR[LFDWHG DQG WKH PHQWDOO\ LQFDSDFLWDWHG LQ DOO RWKHU FDVHV FDSDFLW\ LV
SUHVXPHGDWODZ7KHDVWXWHUHDGHUZLOOQRWHWKDWDQLPDOVRWKHUWKDQKXPDQV
DUH QRW DPRQJ WKH FDWHJRULHV IRU ZKLFK FRQVHQW LV SUHVXPHG WR EH ODFNLQJ





RQH ZKR DFTXLUHV TXDOLWLHV VXFK DV VHOIFRQVFLRXVQHVV LQWHOOHFWXDO DFWLYLW\
IUHHGRPDQGPRUDOVHQVHDVZHOODVWKHDELOLWLHVWRXQGHUVWDQGWRZLOODQGWR





 Fineland Investments Ltd. v Pritchard >@(:+&$XVWO-2+1'&$/$0$5,
	-26(3+03(5,//27+(/$:2)&2175$&76 GHG
 *DU\/)UDQFLRQHAnimals, Property & Personhood in3(23/(3523(57<253(76"
0DUF'+DXVHUHWDOHGV6WHYHQ:KLWHAnimals and the Law: A New Legal Frontier?





 /DXUD3DOD]]DQLPerson and Human Being in Bioethics and Biolawin/(*$/3(5621+22'
$1,0$/6 $57,),&,$/ ,17(//,*(1&( 	 7+( 81%251   9LVD $ - .XUNL 	 7RPDV]
3LHWU]\NRZVNLHGV
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³SHUVRQ´DQGDVVXPHOHJDOFDSDFLW\ WRHQWHU LQWRFRQWUDFWV$QLPDOVVXFKDV
5RFFR WKH SDUURW IRU DOO WKHLU LQWHOOLJHQFH DUH QRW KXPDQ EHLQJV DQG VLPSO\
FDQQRW VDWLVI\ WKHVH FULWHULD$V H[SODLQHGE\ -XGJH -DIIH LQ In re Nonhuman 
Rights Project, Inc. v. Stanley








ODFNV FDSDFLW\²PLQRUV WKH LQWR[LFDWHG DQG WKH PHQWDOO\ LQFDSDFLWDWHG²WKH
FRQWUDFW WKDWSDUW\HQWHUV LQWRPD\PHUHO\EH³YRLGDEOH´ ,QDOORWKHUFDVHV
SUHVXPDEO\LQFOXGLQJWKRVHZKHUHDQDQLPDOLVSULY\WRWKHFRQWUDFWLWZLOOKDYH
QROHJDOHIIHFW
,W VKRXOGEH VWDWHG WKDW WKHUH LV QRNQRZQ OLWLJDWHG FDVH LQYROYLQJ DQ
DQLPDOHQWHULQJRUDWWHPSWLQJ WRHQWHU LQWRDFRQWUDFW ,QGHHGEHIRUH5RFFR
GLVFRYHUHG $OH[D WKHUH ZHUH YHU\ IHZZD\V LQ ZKLFK DQ DQLPDO FDSDEOH RI
VSHHFK FRXOG FRQFHLYDEO\ KDYH GRQH VR0RVW OLWLJDWLRQ LQYROYLQJ DJJULHYHG




 1<6GLQWHUQDOFLWDWLRQVRPLWWHGsee alsoNaruto v. Slater)G





 In re Nonhuman Rts. Project, Inc. 1<6G DW
 )RU H[DPSOH VRPH FRQWUDFWV HQWHUHG LQWR E\ PLQRUV WKH LQWR[LFDWHG RU WKH PHQWDOO\
LQFDSDFLWDWHGPD\EHHQIRUFHDEOHLQFHUWDLQFLUFXPVWDQFHVSee*,$1&$6352	/$1*26supraQRWH
DWFKDSWHU
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LQZKLFKWKHULJKWVRIFKLOGUHQRUWKHPHQWDOO\LQFRPSHWHQWDUHHQIRUFHGWKURXJK




GLUHFWO\ DQDORJRXV OHJDO SUHFHGHQW WR FRQFOXVLYHO\ LQYDOLGDWH WKH YDULRXV
FRQWUDFWVRIVDOHWKDW5RFFRHQWHUHGLQWRZLWK$PD]RQ+RZHYHUDSSO\LQJWKH
FRPPRQ ODZ FDSDFLW\ UXOHV LQ D VWUDLJKWIRUZDUG PDQQHU VXJJHVWV WKDW WKRVH
FRQWUDFWVKDYHQROHJDOHIIHFWEHLQJPDGHE\DQRQKXPDQSDUW\DFWLQJZLWKRXW
WKH DXWKRULW\ RI WKH KXPDQ RZQHU RI WKH $OH[D GHYLFH $PD]RQ¶V DWWHPSWHG
HQIRUFHPHQW RI WKH UHVSRQVLELOLW\ WHUPPD\ WKHUHIRUH EH UHMHFWHG E\ D FRXUW
VKRXOG5RFFR¶VRZQHUHYHUODXQFKDOHJDOFKDOOHQJH$PD]RQ¶VODZ\HUVPLJKW






RI OHJDO UHODWLRQV QRU RIIHU LQIRUPHG DQG PHDQLQJIXO FRQVHQW WR D EDUJDLQ
8QGHUERWK$PHULFDQDQG$XVWUDOLDQFRQWUDFWODZKRZHYHUPLQRUVLHSHUVRQV
XQGHU  \HDUV RI DJHPD\ VWLOO HQWHU LQWR FHUWDLQ IRUPV RI OHJDOO\ ELQGLQJ

ULJKWFDQEH WDNHQDZD\E\ WKHH[SUHVVZRUGVRI WKH VWDWXWH´See/(;,61(;,6%877(5:257+6
21/,1(Standing To Enforce Animal Cruelty Legislation in +$/6%85<¶6/$:62)$8675$/,$
±see also, e.g.Animal Liberation Ltd. v Nat’l Parks & Wildlife Serv.>@16:6&
$XVWO VWDWLQJ WKDW 3ODLQWLII RUJDQL]DWLRQ VXFFHVVIXOO\ VRXJKW DQ LQMXQFWLRQ UHVWUDLQLQJ WKH
SURSRVHGDHULDOVKRRWLQJRIZLOGJRDWVLQDQDWLRQDOSDUNRQWKHEDVLVLWFRQWUDYHQHGWKHUHOHYDQW
DQLPDOZHOIDUHOHJLVODWLRQ




 6HHWKHFRXUW¶VLQWHUHVWLQJGLVFXVVLRQRI³IUHHZLOO´LQJohnson v. Clark >@&K
1LJHULD7KLVWKHRU\KDVEHHQGLVSXWHGLQOLJKWRISV\FKRORJLFDOHYLGHQFHWKDW³WKHFDSDFLW\WR
PDNH DQ LQWHOOLJHQW FKRLFH LQYROYLQJ WKH DELOLW\ WR FRQVLGHU GLIIHUHQW RSWLRQV DQG WKHLU
FRQVHTXHQFHVJHQHUDOO\DSSHDUVLQDFKLOGVRPHZKHUHEHWZHHQWKHDJHVRIDQG´DQGJLYHQ
WKHHFRQRPLFUHDOLW\WKDW³\RXQJSHRSOHGRKDYHGLVSRVDEOHLQFRPHDQGDUHLQFUHDVLQJO\HQWHULQJ
LQWR FRPPHUFLDO DJUHHPHQWV´ /,1'<:,//0277 6+$521 &+5,67(16(1 '(6 %87/(5 	 %,//
',;21&2175$&7/$: 2[IRUG8QLY3UHVVWKHG
 8QGHUWKHFRPPRQODZRIROGZDVWKHDJHRIPDMRULW\LQERWKMXULVGLFWLRQV*DVWRQLD
3HUV&RUSY5RJHUV 6(G1&King v Jones &/5$XVWO
+RZHYHUOHJLVODWLRQLQHDFK$XVWUDOLDQVWDWHDQGWHUULWRU\VXFKDVWKHAge of Majority (Reduction) 
Act 1971 6$$XVWOKDVORZHUHGWKHDJHRIPDMRULW\WR,QWKH86DOOVWDWHVEXWWKUHHUHJDUG
DVWKHDJHRIPDMRULW\LQ$ODEDPDDQG1HEUDVNDLWLVZKLOHLQ0LVVLVVLSSLLWLV(OLVV
6XKThe Age of Majority (and the UTMA Account Distribution Age) in Every State32/¶<*(1,86
'HFSROLF\JHQLXVFRPUHWLUHPHQWDJHRIPDMRULW\E\
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DJUHHPHQW 2QH H[DPSOH RI UHOHYDQFH KHUH LV FRQWUDFWV WR SXUFKDVH
³QHFHVVDULHV´²WKRVHWKLQJVZKLFKDUH³REYLRXVO\UHTXLVLWHIRUWKHPDLQWHQDQFH





PD\ EH ERXQG WR WKRVH FRQWUDFWV DQG UHTXLUHG WR SD\ D reasonable price IRU
WKHP,I WKHFKLOGZHUHWRSXUFKDVHOX[XU\LWHPVVXFKDVHOHFWURQLFVRU WR\V





FRQVLGHU WKH UHVSRQVLELOLW\ WHUP WR KROG WKH$OH[D GHYLFH RZQHU DFFRXQWDEOH
ZKHUHD WKLUGSDUW\PDNHVDSXUFKDVHRQVDLGGHYLFH LWPLJKWEHSRVVLEOH IRU
$PD]RQWRDUJXHWKDWWKHODZRIDJHQF\LPSXWHVWKHDFWVRIWKHWKLUGSDUW\WRWKH







 Int’l Text-Book Co. v. Connelly 1( 1<
 Chapple v. Cooper (QJ5HS
 7KLVLVDQHVWDEOLVKHGFRPPRQODZUXOHLQWKHU.S. Sceva v. True 1+,Q
$XVWUDOLDWKHUHTXLUHPHQWIRUWKHPLQRUWRSD\DUHDVRQDEOHSULFHDQGQRWWKHIXOOFRQWUDFWSULFHRI
WKHJRRGVKDVEHHQHQVKULQHGLQOHJLVODWLRQSale of Goods Act 1954 $&7VSale of Goods Act 
1923 16:VSale of Goods Act 17VSale of Goods Act 1896 4OGVSale of Goods Act 
1895 6$VSale of Goods Act 1896 7DVVSale of Goods Act 1958 9LFVSale of Goods 
Act 1895 :$V
 '-+DUODQGThe Contractual Capacity of Minors—A New Approach6<'1(</5(9
$OWKRXJKWKHDUJXPHQWFRXOGEHPDGHLQWRGD\¶VGLJLWDOO\FRQQHFWHGHUDWKDWLWHPV
VXFK DV FRPSXWHUV RU DFFHVVRULHV VKRXOG EH PRUH UHDGLO\ UHFRJQL]HG DV QHFHVVDULHV See
*,$1&$6352	/$1*26 supra QRWH  DW ± 7KH OLQHZLOO DOZD\V EH GLIILFXOW WR GUDZ






DOVR WUDGLWLRQDOO\ EHHQ UHJDUGHG DV ILGXFLDU\ LQ QDWXUH XQGHU WKH ODZ RI $XVWUDOLD 3DUNHU Y
0F.HQQD/5&K$SS8.
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LVXQGHUVFRUHGE\DQXPEHURIDVVRFLDWHGFRPPRQODZGXWLHVEURDGO\UHTXLULQJ
WKDW DJHQWV DFW RQO\ LQ WKH SULQFLSDOV¶ LQWHUHVWV DQGZLWKLQ WKH VFRSH RI WKHLU
LQVWUXFWLRQVZLWKGXHFDUH VNLOODQGGLOLJHQFH$PRQJ WKHPDQ\SRZHUVDQ
DJHQWPD\HQMR\LVWKHDXWKRULW\WRHQWHULQWRFRQWUDFWVRQWKHSULQFLSDO¶VEHKDOI









RUSHW WRRUGHUJRRGV IRU WKHPFOHDUO\QRH[SUHVVDJHQF\ UHODWLRQVKLSFDQEH
FUHDWHG7KH WUDQVDFWLRQVZLOOEHXQDXWKRUL]HG0RUHRYHUJLYHQWKDWVHFWLRQ
 RI WKH 5HVWDWHPHQW 7KLUG RI $JHQF\ 86 FLWHG DERYH VSHFLILFDOO\







RQ WKH$OH[DRZQHU¶VEHKDOIZKHQXVLQJ WKHGHYLFH ,WPLJKWEHFRQVLGHUHG
DQDORJRXVWRDQVZHULQJWKHGRRUDQGVLJQLQJWRUHFHLYHSDFNDJHVGHOLYHUHGE\




 Provincial Ins. Austl. Pty. Ltd. v Consol. Wood Prods. Pty. Ltd.16:/5
$XVWOBeal v S. Devon Ry. Co.+	&$XVWO5(67$7(0(177+,5'2)
$*(1&<$0/,167
 Gosling v. Gaskell>@$&8.5(67$7(0(177+,5'2)$*(1&< $0/
,167
 Pola v Commonwealth Bank of Austl. >@$XVW7RUWV5HSRUW±$XVWOHook v 
Day6$65$XVWO5(67$7(0(177+,5'2)$*(1&< $0/,167
 1DWXUDOO\ WKH$OH[DRZQHUZRXOGQRWDXWKRUL]HDEXUJODU WRHQWHU WKHLUKRPHDQGPDNH
SXUFKDVHV
 5(67$7(0(177+,5'2)$*(1&<$0/,167
 Keytrade USA, Inc. v. M/V AIN TEMOUCHENT1R&,9$:/
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DQG LW FRXOG EH VDLG WKDW WKH\ LPSOLHGO\ DXWKRUL]HG WKLV EHKDYLRU +RZHYHU
PDNLQJDSXUFKDVHRQ$OH[DLQYROYHVSOHGJLQJWKHKRPHRZQHU¶VcreditZKLFK
LVDIDUPRUHVLJQLILFDQWSURSRVLWLRQ$QDJHQF\UHODWLRQVKLSKDVLQWKHSDVWEHHQ
SUHVXPHG WR H[LVW EHWZHHQ SDUWLHV E\ YLUWXH RI WKHLU FRKDELWDWLRQ IRU WKH
SXUSRVHV RI FRPPLWWLQJ WKH SULQFLSDO WR H[SHQGLWXUH WKRXJK LQ WKH UHOHYDQW
FDVHV WKH SDUWLHV ZHUH KXVEDQG DQG ZLIH ,PSOLHG DJHQF\ KDV DOVR EHHQ

















(QJScots Church Adelaide Inc. v Fead >@ 6$65 $XVWO7KH GRFWULQH RI DJHQF\
LQVRIDUDVLWDULVHVRXWRIWKHPDULWDOUHODWLRQVKLSKDVEHHQDEROLVKHGH[SUHVVO\E\VWDWXWHLQPDQ\
$XVWUDOLDQMXULVGLFWLRQVDQGKDVDOVRLPSOLHGO\EHHQVXSHUVHGHGE\SURYLVLRQVXQGHUWKHFamily 
Law Act 1975 &WKJRYHUQLQJVSRXVDOPDLQWHQDQFHULJKWVDQGREOLJDWLRQVSee*('$/3217
/$:2)$*(1&<±%XWWHUZRUWKV
 Lynch v. Helm Plumbing & Elec. Contractors, Inc.6:G±0R&W$SS
Utley Lumber Co. v. Bank of the Bootheel6:G±0R&W$SS
Dodsley v. Varley $	((QJAishcome v. Le Hundred de Spelholme +ROG
.%(QJ$IDPRXV(QJOLVKFDVHRQSRLQWLVHely-Hutchinson v. Brayhead Ltd.4%
8.ZKLFKKDVEHHQDSSOLHGDQGDSSURYHGE\QXPHURXV$XVWUDOLDQFRXUWVSee, e.g.Poulet
Frais Pty. Ltd. v Silver Fox Co. Pty. Ltd.$/5$XVWOFrank v Brown 
%35   $XVWO Cousens v Grayridge Pty. Ltd. >@ 96&$  $XVWO ,Q Pola v 




 RI WKH5HVWDWHPHQW 7KLUG RI$JHQF\ ZRXOG DJDLQ H[FOXGH WKH SRVVLELOLW\ RI WKHPEHLQJ
DJHQWVIRUWKHLUKXPDQRZQHUVXQGHU86ODZSee5(67$7(0(177+,5'2)$*(1&<$0
/,167
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$PD]RQKDVNQRZOHGJHWKDWWKHSXUFKDVHUKDVRQVHYHUDOSULRURFFDVLRQVEHHQ
DXWKRUL]HG WR PDNH YRLFH SXUFKDVHV LW ZLOO EH GLIILFXOW WR HVWDEOLVK LPSOLHG
DJHQF\DQGYDOLGDWHWKHWUDQVDFWLRQV
3HUKDSVFRQFOXVLYHO\$PD]RQ¶VDJHQF\FDVHPD\DOVRIDLORQWKHEDVLV
WKDW D WKLUG SDUW\ PDNLQJ SXUFKDVHV RQ DQ $OH[D RZQHU¶V GHYLFH ZLWKRXW
DXWKRUL]DWLRQLVFOHDUO\QRWDFWLQJXQGHUWKHGLUHFWLRQRIWKHRZQHUSULQFLSDO
$WODZDQDJHQWPXVWDFWRQO\ZLWKLQWKHVFRSHRIWKHLUDXWKRULW\DQGFRPSO\
ZLWK DOO ODZIXO LQVWUXFWLRQV IURP WKH SULQFLSDO ,Q WKH DEVHQFH RI FOHDU
LQVWUXFWLRQV DJHQWV DUH UHTXLUHG WR H[HUFLVH KRQHVW DQG VRXQG MXGJPHQW LQ
GHWHUPLQLQJZKHWKHUSDUWLFXODUFRQGXFWLVLQWKHLQWHUHVWVRIWKHLUSULQFLSDOVDQG






DFFRXQW KROGHU WR IRUPDOO\ DSSURYH D YRLFH SXUFKDVH RQ $OH[D 0DNLQJ
SXUFKDVHV LQ WKH DEVHQFHRI VXFK DXWKRULW\ DQGZLWKRXW WKHNQRZOHGJHRI WKH
GHYLFHRZQHUSULQFLSDOLVGHYLDQWDQGFDQVFDUFHO\EHUHJDUGHGDVWKHSURGXFW
RI KRQHVW MXGJPHQW DV WR ZKDW WKH SULQFLSDO ZRXOG ZDQW 8QOHVV WKH
FLUFXPVWDQFHVJDYH ULVH WR WKHPRVW OLEHUDO RI DJHQF\ UHODWLRQVKLSVZKHUH WKH










7KH GRFWULQH RI PLVWDNH LV XQVXUSULVLQJO\ FRQFHUQHG ZLWK VLWXDWLRQV




 Option Invs. (Austl.) Pty. Ltd. v Martin>@95$XVWO5(67$7(0(177+,5'
2)$*(1&< $0/,167
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FRQWURYHUVLDO´7KLVLVSXWWLQJLWOLJKWO\1RQHWKHOHVVWKHUHLVRQHVXEFDWHJRU\






















$SSO\LQJ WKLV SURYLVLRQ WR RXU K\SRWKHWLFDO VFHQDULR RI D WKLUG SDUW\
PDNLQJDQXQDXWKRUL]HGSXUFKDVHRQDSHUVRQ¶V$OH[DGHYLFHLVSUREOHPDWLF7KH
ODQJXDJH RI WKH SURYLVLRQ SUHVXSSRVHV WKDW WKH PLVWDNHQ SDUW\ KDV WKHPVHOI
ZLOOLQJO\ HQWHUHG LQWR WKH DJUHHPHQW WKRXJK XQGHU VRPH IRUP RI
PLVDSSUHKHQVLRQ ,Q DFWXDO IDFW ZKHUH WKLUG SDUWLHV XWLOL]H $OH[D WKH\ DUH
IRUJLQJDFRQWUDFWEHWZHHQWKHRZQHURIWKHGHYLFHDQG$PD]RQDFFRXQWKROGHU
DQG$PD]RQ7KHUHOHYDQW³PLVWDNH´DULVHVIURPWKHIDFWWKDW$PD]RQLVXQDZDUH
RI WKH IUDXGDQG DVVXPHV LW LV VLPSO\GHDOLQJZLWK HLWKHU WKH$OH[DRZQHURU
DQRWKHUSDUW\DXWKRUL]HGE\WKHRZQHU,QUHDOLW\WKHSXUFKDVHLVQRWDXWKRUL]HG
DQGLVLQWKHDEVHQFHRIVLPSOHHUURUIUDXGXOHQW7KLVVFHQDULRLVVHHPLQJO\QRW




 1LFN 6HGGRQContract: Mistake Mistake $867/-  ± 1HZQHV0
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WKDW WKH ³HIIHFW´ LQ TXHVWLRQ PXVW KDYH VRPH VLJQLILFDQW LPSDFW XSRQ WKH
WUDQVDFWLRQ LQ D ZD\ WKDW LV QRW WULYLDO RU ODFNLQJ FRQVHTXHQFH 7KLV YLHZ LV
VXSSRUWHGE\WKHFDVHODZ,QFirst Baptist Church v. Barber Contractor Co.
WKH &RXUW RI $SSHDOV RI *HRUJLD QRWHG WKDW ZKHUH D PLVWDNH JRHV WR ³WKH
VXEVWDQFH RI WKH FRQVLGHUDWLRQ´ XQGHU WKH DJUHHPHQW LW ZLOO EH UHJDUGHG DV
PDWHULDO 7KHUH WKH FRXUW HYDOXDWHG D PLVFDOFXODWLRQ LQ D ELG IRU WKH
FRQVWUXFWLRQRIDUHFUHDWLRQDOIDFLOLW\1RWRQO\GLGWKHWHQGHUHUNQRZRIWKH
PLVWDNH LW DPRXQWHG WR DSSUR[LPDWHO\  RI WKH HQWLUH ELG PDNLQJ LW
XQFRQVFLRQDEOH IRU WKHDJUHHPHQW WRKDYHEHHQHQIRUFHGDJDLQVW WKHPLVWDNHQ
ELGGHU )XUWKHU FRPPHQW F WR VHFWLRQ  RI WKH 5HVWDWHPHQW 6HFRQG RI
&RQWUDFWV WKRXJK VSHDNLQJ LQ WKH FRQWH[W RI FRPPRQ RU PXWXDO PLVWDNHV
SURYLGHVVRPHFODULW\
>7KH PLVWDNHQ SDUW\@ PXVW VKRZ WKDW WKH PLVWDNH KDV D
PDWHULDOHIIHFWRQWKHDJUHHGH[FKDQJHRISHUIRUPDQFHV,WLVQRW




DEOH WRGR WKLV E\ VKRZLQJ WKDW WKH H[FKDQJH LV QRW RQO\ OHVV
GHVLUDEOH WR KLP EXW LV DOVR PRUH DGYDQWDJHRXV WR WKH RWKHU
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FRQGXFWXSRQOHDUQLQJRIWKHPLVWDNH´7KXVPDWHULDOLW\RIDPLVWDNHFDQEH
KLJKOLJKWHGDVPXFKE\WKHcause RIWKHHUURUDVE\LWVLPSRUWDQFHWRWKHSDUWLHV
)URP D FRQVXPHU¶V SHUVSHFWLYH LQ VLWXDWLRQV ZKHUH D WKLUG SDUW\
SXUFKDVHGJRRGV RQ WKDW FRQVXPHU¶V$OH[DGHYLFHZLWKRXW DXWKRULW\ LW FRXOG
VFDUFHO\ EH DUJXHG WKDW WKH IDFW DQ XQDXWKRUL]HG SDUW\ FRPPLWWHG WKHP WR D
FRQWUDFW RI VDOH ZDV LPPDWHULDO 7KLV LV FHUWDLQO\ VR ZKHUH WKH YDOXH RI WKH
JRRGVSXUFKDVHGLVKLJKWKRXJKDFRXUWPLJKWUHJDUGDWULYLDOVDOHRIORZSULFHG
JRRGV DV EHLQJ RI OLWWOH FRQVHTXHQFH ,Q VRPH FDVHV DV&RUELQ ULJKWO\ QRWHV
LGHQWLW\PD\EHLUUHOHYDQWWRDJUHDWPDQ\WUDQVDFWLRQVDPLVWDNHDVWRDSHUVRQ¶V







ODZ 7R FRXQWHQDQFH LOOHJLWLPDWH DFWLYLW\ RQ D FRQVXPHU¶V $PD]RQ DFFRXQW
PHUHO\EHFDXVHWKHFRPSDQ\LVDQRQOLQHUHWDLOHUZLWKJOREDOUHDFKDQGFOHYHUO\
ZRUGHGFRQWUDFWVLVWRLJQRUHWKHYHU\SXUSRVHRIWKHPLVWDNHGRFWULQH$VWKH





5HVWDWHPHQW 6HFRQG RI &RQWUDFWV PDNHV VSHFLILF UHIHUHQFH WR VLWXDWLRQV RI
PLVWDNHQLGHQWLW\
7KH LGHQWLW\RI WKHRWKHUSDUW\ DVGLVWLQJXLVKHG IRUH[DPSOH
IURPKLVILQDQFLDOVWDQGLQJsee&RPPHQWEWRLVXVXDOO\
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LGHQWLW\ZDVRIVXIILFLHQW LPSRUWDQFHWRD WUDQVDFWLRQWRPDNH LWVHQIRUFHPHQW
XQFRQVFLRQDEOH:KHUHDWKLUGSDUW\IDOVLILHVDXWKRUL]DWLRQWRPDNHDSXUFKDVH
KRZHYHUWKHFDVHLVIDUVWURQJHU,QCundy & Bevington v. LindsayDURJXH
SODFHG DQRUGHUZLWK D OLQHQPDQXIDFWXUHU /LQGVD\SXUSRUWLQJ WREH DZHOO
NQRZQDQGUHSXWDEOHEXVLQHVVRQWKHVDPHVWUHHW7KHURJXHWKHQVROGWKHJRRGV
RQ WR DQ LQQRFHQW WKLUG SDUW\&XQG\	%HYLQJWRQ EHIRUH IOHHLQJ /LQGVD\
DOOHJHGWKDWWKHFRQWUDFWZLWKWKHURJXHZDVYRLGIRUPLVWDNHDQGVXHG&XQG\	
%HYLQJWRQ LQ WKH WRUW RI FRQYHUVLRQ 7KH +RXVH RI /RUGV KHOG LQ IDYRU RI
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PLVWDNHLQWKHPRUHUHFHQWFDVHRIShogun Finance Ltd. v. HudsonZKHUHD
URJXH SXUFKDVHG D PRWRU YHKLFOH IURP D GHDOHUVKLS RQ ORDQ ILQDQFH XVLQJ
VRPHRQH HOVH¶V GULYHU¶V OLFHQFH $JDLQ LGHQWLW\ ZDV UHJDUGHG DV PDWHULDO
JLYHQWKDWLWZDV³HVVHQWLDOWRWKHFKHFNLQJRIWKHFUHGLWUDWLQJRIWKHDSSOLFDQW
ERUURZHU´DQGSUHFHGHGWKHIRUPDWLRQRIDQ\FRQVXPHUFUHGLWFRQWUDFWDWDOO
$ILQDOFDVHH[DPSOH IURP WKH86 LVFifer v. Clearfield & Cambria Coal & 












RI SRWHQWLDO XQODZIXO WUDQVDFWLRQV EHLQJ PDGH RQ FXVWRPHUV¶ DFFRXQWV
&RQYHUVHO\$PD]RQZRXOGFRXQWHUWKDWLWKDVQRSDUWLFXODUGHVLUHWRGHDOsolely



















 See id. DW
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UHVSRQVLELOLW\WHUPZKLFKFOHDUO\DQWLFLSDWHVWKLUGSDUW\XVHRI$OH[DGHYLFHVE\
SHUVRQVRWKHUWKDQWKHLUWUXHRZQHUV7KHGHYLFHLVPDUNHWHGDVEHLQJIRULQKRPH
XVH DQG GHSLFWHG WKURXJK DGYHUWLVHPHQWV DV EHLQJ DFFHVVLEOH WR DOO 7KH
UHVSRQVLELOLW\WHUPDQGDOORWKHUWHUPVDUHDJUHHGWRE\WKH$PD]RQFXVWRPHUDW























DQG XQFRQVFLRQDELOLW\´ 7KH UHOHYDQW SULQFLSOHV DV WR LQWHUSUHWDWLRQ ZHUH
GLVFXVVHGHDUOLHUDQGZLOOQRWEHUHSHDWHGKHUHVDYH WRVD\ WKDW WKHSURFHVV LV
YHU\PXFKRQHRIDWWHPSWLQJWRGLVFHUQWKHLQWHQWLRQVRIWKHSDUWLHVE\H[DPLQLQJ





GHYLFHVPDNHSXUFKDVHVRQ WKHPSee'DQ$ODLPRThe Information: Only 2% of Alexa Users 
Reportedly Purchase off the Devices 5(7$,/ ',9( $XJ  
KWWSVZZZUHWDLOGLYHFRPQHZVWKHLQIRUPDWLRQRQO\RIDOH[DXVHUVUHSRUWHGO\SXUFKDVHRII
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OLDELOLW\ IRU WKH DFWLRQV RI DJJUHVVLYH SHWV WKDW LQMXUH RWKHUV WR WKHLU KXPDQ
RZQHUVVRWRRVKRXOGWKHRZQHUVRIVPDUWGHYLFHVEHKHOGDFFRXQWDEOHIRUWKH
DFWLRQVRI WKHLU VPDUWGHYLFHVSDUWLFXODUO\ZKHUH WKHRZQHUKDV HTXLSSHG WKH
GHYLFHWRSURFHVVYRLFHSXUFKDVHVIURPanyone ZKRFDQFRPPXQLFDWHZLWKLW
7KH$OH[DRZQHUVKDYHQXPHURXVVHFXULW\RSWLRQVDWWKHLUGLVSRVDODQGPXVWEH
DW OHDVW SDUWO\ WR EODPH IRU QRW XWLOL]LQJ DQ\ RI WKHP)RU RQH WKH\ FDQ WDNH
DGYDQWDJHRIWKHVHWWLQJZKLFKRQO\DXWKRUL]HVYRLFHSXUFKDVHVZKHQWKHXQLTXH
QXPHULFDOFRQILUPDWLRQFRGHLVXWWHUHG2IFRXUVH WKLVPHDVXUHLVUHQGHUHG




7KH $XVWUDOLDQ FRXUWV KDYH RYHU WLPH GHYHORSHG D FRPSOH[ ERG\ RI
SULQFLSOH UHOHYDQW WR XQLODWHUDO PLVWDNHV ZKLFK GLIIHUHQWLDWHV EHWZHHQ FDVHV
ZKHUHWKHSDUWLHVGHDOZLWKRQHDQRWKHUIDFHWRIDFHFRPSDUHGWRWKRVHZKHUH
WKH\GRVRDWDGLVWDQFH*LYHQWKHQDWXUHRI$OH[DDQGKRZLWZRUNVWRSURFHVV
SXUFKDVHV UHPRWHO\ XVLQJ LQWHUQHW FRQQHFWLYLW\ WKH UHOHYDQW FDVHV DUH WKRVH




WKHGRJ¶VRZQHUV5HEHFFD):LVFK	'LDPRQ&RQOH\Table of Dog Bite Strict Liability Statutes
$1,0$/ /(*$/ 	 +,67 &75 KWWSVZZZDQLPDOODZLQIRWRSLFWDEOHGRJELWHVWULFWOLDELOLW\
VWDWXWHVaWH[W 6XPPDU\$$SSUR[LPDWHO\VWDWHVKDYHDQGH[FHSWLRQV
XQGHUWKHODZODVWYLVLWHG6HSW$OOVWDWHVDQGWHUULWRULHVLQ$XVWUDOLDKDYH
VWDWXWHVRUE\ODZVGRLQJWKHVDPHDomestic Animals Act 2000 $&7Companion Animals Act 
1998 16:Animal Management (Cats and Dogs) Act 2008 4OGDog and Cat Management 
Act 1995 6$Dog Control Act 2000 7DVDomestic Animals Act 1994 9LFDog Act 1976 
:$,QWKH1RUWKHUQ7HUULWRU\ORFDOE\ODZVLQHDFKFRXQFLOGLVWULFWUHJXODWHDQLPDODWWDFNV
 5HTXLUH D 9RLFH &RGH IRU 3XUFKDVHV ZLWK $OH[D $0$=21
KWWSVZZZDPD]RQFRPJSKHOSFXVWRPHUGLVSOD\KWPO"QRGH,G *$$5<8('17=61.ODVW
YLVLWHG6HSW
 6RPH ULYDO YRLFHEDVHG YLUWXDO DVVLVWDQWV RQ WKH PDUNHW VXFK DV *RRJOH +RPH RIIHU
LQGLYLGXDO YRLFH UHFRJQLWLRQ FDSDELOLW\ /LQN<RXU9RLFH WR<RXU'HYLFHVZLWK9RLFH0DWFK
*22*/( $66,67$17 +(/3
KWWSVVXSSRUWJRRJOHFRPDVVLVWDQWDQVZHU"FR *(1,(3ODWIRUP'$QGURLG	KO HQ
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DSSOLHG DJDLQVW WKH EDFNGURS RI WKH 5HVWDWHPHQW 6HFRQG RI &RQWUDFWV
$OWKRXJK$XVWUDOLDKDVQRVXFK5HVWDWHPHQWWKHEDVLFTXHVWLRQLQVLWXDWLRQVRI
XQLODWHUDOPLVWDNHLVWKHVDPHZDVWKHPLVWDNHVRPDWHULDORUIXQGDPHQWDOWRWKH
WUDQVDFWLRQ WKDW LW FDQQRW EH VDLG WKDW WKH SDUWLHV KDG UHDFKHG PXWXDO
FRQVHQVXV"
)RU WKH UHDVRQV SUHYLRXVO\ GLVFXVVHG LW LV DW OHDVW DUJXDEOH WKDW WKH








XQGHU$XVWUDOLDQ ODZLV WKHIDFWPDQ\RI WKH LQIOXHQWLDO(QJOLVKFDVHV WKDW WKH
FRXUWVDSSO\WHQGWRLQYROYHVLWXDWLRQVZKHUHWKHSXUFKDVHUconsciouslyHQWHUHG
LQWRWKHFRQWUDFWRIVDOHEXWZDVPLVOHGDVWRWKHVHOOHU¶VLGHQWLW\7KLVZDVWKH




RU RWKHU XQDXWKRUL]HG WKLUG SDUWLHV WKH $OH[D RZQHU IURP ZKRVH DFFRXQW




WKH WUDQVDFWLRQZDV QHYHU EHWZHHQ WKH DFFRXQW KROGHU DQG$PD]RQ²WKH WUXH
SDUWLHVWRDQ\FRQWUDFWRIVDOHIDFLOLWDWHGE\$OH[D²EXWUDWKHUEHWZHHQDURJXH




 See, e.g.Fay v. Hill)WK&LUFifer v. Clearfield & Cambria Coal & 
Coke Co.$0GJorgensen Chevrolet Co. v. First Nat’l Bank 1:G
0LQQ
 See,e.g.Salib v Gakas >@16:6&5(T$XVWOPorter v Latec Fin. (Qld) Pty. 
Ltd.&/5$XVWO
 +	18.
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PLVFKLHYRXV SHWV XQDXWKRUL]HG PLQRUV RU RWKHU XQDSSURYHG SDUWLHV MXVW DV
$OH[DRZQHUVGRQRWLQWHQGWREHIRUFHGLQWRFRQWUDFWVRIVDOHDERXWZKLFKWKH\
KDYHQRNQRZOHGJHZKDWVRHYHU7KHUHLVQRconsensus ad idem ZKHUHDURJXH
KDVXVHGVRPHRQHHOVH¶V$OH[DWRPDNHSXUFKDVHV,WLVDQDORJRXVWRVLWXDWLRQV
RIFUHGLWFDUGIUDXGIRUZKLFKEDQNVW\SLFDOO\RIIHUSURWHFWLYHJXDUDQWHHV6XFK

















,IDFRQWUDFWRU WHUPWKHUHRI LVXQFRQVFLRQDEOHDW WKH WLPHWKH
FRQWUDFWLVPDGHDFRXUWPD\UHIXVHWRHQIRUFHWKHFRQWUDFWRU
PD\ HQIRUFH WKH UHPDLQGHU RI WKH FRQWUDFW ZLWKRXW WKH
XQFRQVFLRQDEOH WHUP RU PD\ VR OLPLW WKH DSSOLFDWLRQ RI DQ\
XQFRQVFLRQDEOHWHUPDVWRDYRLGDQ\XQFRQVFLRQDEOHUHVXOW





  Porter v Latec Fin. (Qld) Pty. Ltd.  &/5  $XVWORoache v Australian 
Mercantile Land & Fin. Co. Ltd. >@16:5$XVWO
 5(67$7(0(176(&21'2)&2176 $0/,167
 7)%DWKXUVW	6DUDK6FKZDUW]The History of Equity from Ancient Rome to the Judicature 
Acts$867/%$55(9
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UHJDUGHGDVHQFRPSDVVLQJQRWLRQVVXFKDVXQIDLUQHVVGLVKRQHVW\DQGLQMXVWLFH






0LJKW WKHUH EH DQ DUJXPHQW WKDW $PD]RQ¶V UHVSRQVLELOLW\ WHUP LV VR




WKLV DVVHVVPHQW LQFOXGH ³ZHDNQHVVHV LQ WKH FRQWUDFWLQJ SURFHVV OLNH WKRVH
LQYROYHG LQ PRUH VSHFLILF UXOHV DV WR FRQWUDFWXDO FDSDFLW\ IUDXG DQG RWKHU
LQYDOLGDWLQJ FDXVHV´ DQG DOVR LQYROYHV FRQVLGHUDWLRQ RI SXEOLF SROLF\ 7KH









³PDLQWDLQLQJ WKH FRQILGHQWLDOLW\ RI >WKHLU@ DFFRXQW DQG SDVVZRUG DQG IRU
UHVWULFWLQJDFFHVVWR>WKHLU@DFFRXQW´7KLVWDVNLVPDGHGLIILFXOWE\WKHOLPLWHG
VHFXULW\ RSWLRQV DYDLODEOH WR HQVXUH RQO\ WKRVH SDUWLHV ZLWK DXWKRULW\ DUH
SHUPLWWHGWRPDNHYRLFHSXUFKDVHVRQ$OH[D
&XPXODWLYHO\ LW LV DUJXDEOH WKDW WKH UHVSRQVLELOLW\ WHUP²RU SHUKDSV
HYHQWKH$&28JHQHUDOO\²LVXQFRQVFLRQDEOHIRUIDLOLQJWRSURYLGHDQ\IRUPRI
UHOLHIWR$OH[DRZQHUVLQVLWXDWLRQVZKHUHWKHLUGHYLFHVKDYHEHHQ³KLMDFNHG´DQG













West Virginia Law Review, Vol. 123, Iss. 1 [2020], Art. 6
https://researchrepository.wvu.edu/wvlr/vol123/iss1/6




WKH $OH[D RZQHU VKRXOG EH H[FXVHG (QIRUFHPHQW RI WKH DJUHHPHQW LQ VXFK
VLWXDWLRQV ZRXOG VWULNH DV XQMXVW DQG SODFH DOO $OH[D XVHUV DW WKH PHUF\ RI
$PD]RQ7KHUH LVREYLRXVO\DVWURQJFRPPHUFLDO LQWHUHVW LQHQVXULQJ WKDW WKH
FRXQWOHVVFRQWUDFWVRIVDOH$PD]RQHQWHUVLQWRZLWKFRQVXPHUVRQDGDLO\EDVLV
DUHQRWHDFKGUDJJHGLQWRFRXUWHYHU\WLPHSXUFKDVHUVDOOHJHWKH\GLGQRWLQWHQG
WKH VDOH WR JR DKHDG+RZHYHU LW VHHPV JURVVO\ XQIDLU WR KROG FRQVXPHUV WR
FRQWUDFWVWKH\KDYHEHHQXQZLWWLQJO\FRPPLWWHGWRE\XQDXWKRUL]HGWKLUGSDUWLHV







IRUP FRQVXPHU RU VPDOO EXVLQHVV FRQWUDFWV $VVXPLQJ $XVWUDOLDQ ODZ
JRYHUQHGWKHDJUHHPHQWEHWZHHQ$PD]RQDQG$OH[DGHYLFHRZQHUVWKHODWWHU
ZRXOGHQMR\FRPSHOOLQJSURVSHFWVRIVXFFHVVIXOO\FKDOOHQJLQJHQIRUFHPHQWRI
WKH UHVSRQVLELOLW\ WHUPZKHUH DQ XQDXWKRUL]HG SDUW\PDGH SXUFKDVHV RQ WKHLU
DFFRXQW
$Q$OH[DRZQHUPLJKWILUVWDOOHJHWKDWWKHUHVSRQVLELOLW\WHUPRUEURDGHU
FRQWUDFWZLWK$PD]RQ DUH XQFRQVFLRQDEOH XQGHU WKH FRPPRQ ODZ HTXLWDEOH
GRFWULQHUHIOHFWHGLQVHFWLRQRIWKH$XVWUDOLDQ&RQVXPHU/DZ+RZHYHU
WKLVZRXOGEH IXWLOH IRU WZR UHDVRQV)LUVW WKHGRFWULQH UHTXLUHVERWK WKDW WKH







KLV UHPDLQLQJ GXWLHV WR UHQGHU SHUIRUPDQFH DUH GLVFKDUJHG XQOHVV WKH ODQJXDJH RU WKH
FLUFXPVWDQFHVLQGLFDWHWKHFRQWUDU\´6RPH$XVWUDOLDQDXWKRULWLHVKRZHYHUKDYHFRQVLGHUHGWKH
WKHIWRIRUGHUHGJRRGVWREHLQVXIILFLHQWWRIUXVWUDWHDFRQWUDFW SeeNSW Leather Co. Pty. Ltd. v 
Vanguard Ins. Co.16:/5$XVWO)RUD(XURSHDQH[DPSOHVHH0LQLVWHULRGHOOH
)LQDQ]HY(VHUFL]LR0DJD]]LQL*HQHUDOL6S$ >@(&5,W




 SeeCompetition and Consumer Act 2010 &WKVFKV$XVWO
 See Com. Bank of Austl. Ltd. v Amadio &/5$XVWOBlomley v Ryan 
 &/5  $XVWO 1XPHURXV GHFLVLRQV RI WKH $XVWUDOLDQ +LJK &RXUW KDYH FRQILUPHG WKDW
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6HFWLRQSURKLELWVXQFRQVFLRQDEOHFRQGXFW LQ WUDGHRUFRPPHUFH LQ








WKH WHUPV DQG FRQGLWLRQV RI WKH FRQWUDFW DQG WKH FRQGXFW RI WKH SDUWLHV LQ
FRPSO\LQJZLWK WKHPZKHWKHU WKH FXVWRPHUZDV UHTXLUHG WR FRPSO\ZLWK









6HFWLRQ  RI WKH$XVWUDOLDQ&RQVXPHU /DZ FDSWXUHV RQO\ WKRVH FDWHJRULHV RI XQFRQVFLRQDEOH
FRQGXFWHVWDEOLVKHGLQWKHXQZULWWHQODZSee*,$1&$6352	/$1*26supraQRWHDW±
 ,W LVQRWVXIILFLHQWIRU WKHLQQRFHQWSDUW\WRPHUHO\KDYHDGLVDELOLW\RUGLVDGYDQWDJH WKH
GLVDELOLW\RUGLVDGYDQWDJHPXVWEHspecial LQWKDWLW³VHULRXVO\DIIHFWVWKHDELOLW\RIWKHLQQRFHQW
SDUW\WRPDNHDMXGJHPHQWDVWRKLVRZQEHVWLQWHUHVW´Com. Bank of Austl. Ltd. v Amadio 
&/5$XVWO
 Competition and Consumer Act 2010 &WKVFKV$XVWO
 Id. DW V
 Id.
 Seeid.DWV
  Id. DW VD
  Id. DW VM
  Id. DW VE
  Id.DW VO
 %UDG7XWWOHAmazon Just Became the Second Company To Reach $1 Trillion021(<6HSW
KWWSPRQH\FRPPRQH\DPD]RQWULOOLRQMHIIEH]RVQHWZRUWK
 7KRXJK WKHUH LV D SK\VLFDO KHDGTXDUWHUV LQ 6HDWWOH:DVKLQJWRQAmazon Headquarters 
Tours$0$=21KWWSVZZZDERXWDPD]RQFRPDPD]RQKTWRXUVODVWYLVLWHG6HSW
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WKHFRQVXPHU¶VRSWLRQVDUHOLPLWHGHLWKHUWRUHWXUQVXQGHUWKHFRPSDQ\¶V5HWXUQ
3ROLF\ RU WR SOHDGLQJ WKH FRPSDQ\ WR H[HUFLVH LWV ³VROH GLVFUHWLRQ´ XQGHU WKH
$&28WRFDQFHODQ\XQDXWKRUL]HGRUGHUVPDGH$VGLVFXVVHGHDUOLHU$PD]RQ
FOHDUO\ KDV D OHJLWLPDWH EXVLQHVV LQWHUHVW LQ HQVXULQJ LWV PDQ\ FRQWUDFWV DUH




























 SeeCompetition and Consumer Act 2010 &WKVFKV$XVWO






 Competition and Consumer Act 2010 &WKVFKVD$XVWO
  Id. DW VE
  Id. DW V
  Id. DW VVF±G
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 WEST VIRGINIA LAW REVIEW >9RO
7KH ILQDO TXHVWLRQ WKHQ LV ZKHWKHU WKH UHVSRQVLELOLW\ WHUP PLJKW
DFWXDOO\EHUHJDUGHGDV³XQIDLU´XQGHUWKLVODZ3XUVXDQWWRVHFWLRQRIWKH
$XVWUDOLDQ&RQVXPHU/DZ


































 Dir. Gen. of Fair Trading v First Nat’l Bank PLC >@$&8.7KLVFDVH
DGGUHVVHG7KH8QIDLU7HUPVLQ&RQVXPHU&RQWUDFWV5HJXODWLRQV 6, 8.ODUJHO\XSRQ
ZKLFKWKH$XVWUDOLDQXQIDLUFRQWUDFWWHUPVODZZDVEDVHGSee alsoDir. of Consumer Affs. Victoria 
v Trainstation Health Clubs Pty. Ltd.>@9&$7$XVWODir. of Consumer Affs. v AAPT 
Ltd. >@9&$7$XVWO
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)LQDOO\ WKH GHWULPHQW WKDW DULVHV IURP $PD]RQ¶V UHOLDQFH XSRQ WKH
UHVSRQVLELOLW\WHUPDULVHVPRVWFOHDUO\LQVLWXDWLRQVZKHUHDQXQDXWKRUL]HGWKLUG
SDUW\PDNHVDSXUFKDVHRQDFRQVXPHU¶V$OH[DGHYLFH*LYHQWKDWRZQHUVZLOO




$Q LQQRFHQWDQGSOD\IXO FKLOGRU DGHYLDQW FULPLQDO FRXOGHDVLO\PDQLSXODWH





WR DUJXH WKDW WKH UHVSRQVLELOLW\ WHUP LV ³XQIDLU´ ZLWKLQ WKH PHDQLQJ RI WKH
















KRZ WKH $&28 ZLOO EH LQWHUSUHWHG RU KRZ RWKHU GRFWULQHV PD\ DIIHFW LWV
DSSOLFDWLRQEXW LW LVZRUWKZKLOH WRK\SRWKHVL]H:KLOH LVVXHVRIFDSDFLW\ZLOO
DULVH LQ WKHFDVHRIDQLPDOVPLQRUVPD\VWLOO IRUJHYDOLGFRQWUDFWV IRUFHUWDLQ
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